
Background to changes in April 2020

Originally introduced by HMRC in 2000, the 
‘off-payroll’ working rules tackle ‘disguised’ 
employment. In April 2017 a significant 
change to the enforcement of IR35 was 
implemented in the Public Sector, with the 
Private Sector to follow suit in April 2020.

IR35 is designed to prevent contractors 
(and their hirers) taking advantage of the 
tax efficiency of working through a limited 
company, when in practice the contractor 
is essentially working as an employee. The 
benefit for employers hiring workers in this 
way is that they don’t have to pay employers’ 
National Insurance contributions. The benefit 
for contractors is tax efficiency and therefore 
a higher take home pay. Limited companies 
used by contractors are also known as 
Personal Service Companies (PSC).

If you are ‘inside IR35,’ HMRC sees you as an 
employee and you face an income tax and 
National Insurance burden, just as employees 
do. You don’t face this if you’re ‘outside IR35.’ 
(Note that IR35 does not affect sole traders or 
those already engaged under PAYE).

Many find the legislation complicated to 
understand. This lack of clarity, along with 
ambiguity over employment status has proven 
controversial since the law’s introduction.

Up until 2017 the contractor was responsible 
for determining their IR35 status (in or out), 
from 2017 that moved to the end hirer, who 
can also be liable for unpaid tax under certain 
circumstances. This has placed a strong focus 
on compliance as end hirers face significant 
penalties if the rules are not followed.
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What do contractors need to know

•	HMRC	have	stated	that	they	expect	the	vast	
majority of agency workers operating through 
PSCs to be inside IR35, so it’s important to 
understand that this could affect you.

•	End	hirers	will	be	discussing	the	IR35	status	
of their roles with agencies and that will 
determine how contractors can be engaged for 
the role. The end hirers will produce a Status 
Determination Statement (SDS) which includes 
the reasoning for the assessment.

•	Employment	status	is	mainly	determined	by	
three key factors: 
- Mutuality of Obligations (i.e. whether a 

contract of service is present), 
- Substitution (right to substitute an individual 

in the contract and actual substitution in 
practice), 

- Control (right to control and whether its 
exercised in practice), the Contract itself and 
actual working practices. Determination of 
IR35 status can often be quite difficult.

•	 In	many	cases	end	hirers	and	agencies	will	use	
the HMRC ‘Check Employment Status for Tax’ 
(CEST) tool to establish the IR35 status of a 
role. This is publicly available on their website.

•	 In	summary,	we	expect	roles	that	are	found	
to be inside IR35 will only be offered to 
contractors who engage under PAYE, including 
umbrella and PEO (Professional Employment 
Organisation). If a contractor in an inside-IR35 

 role is engaged as a PSC, the fee payer must 
deduct employee National Insurance and 
income tax. Engagement under PAYE ensures 
compliance and no further deductions are 
required.

•	 ‘Small’	end	hirers	and	their	roles	are	exempt	
from the new enforcement – that is companies 
meeting two of more of the following criteria: 
turnover of less than £10.2m, balance sheet less 
than £5.1m, 50 or less employees.
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